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in accordance with the Board’s appel-
late procedures under section 7701.

(2) This section does not apply to em-
ployees of the Postal Service or to
other employees excluded from the
coverage of the Federal labor manage-
ment laws at chapter 71 of title 5,
United States Code.

(b) When filed. The appellant’s re-
quest for Board review must be filed
within 35 days after the date of
issuance of the decision or, if the appel-
lant shows that he or she received the
decision more than 5 days after the
date of issuance, within 30 days after
the date the appellant received the de-
cision.

(c) Scope of Board review. If the nego-
tiated grievance procedure permits al-
legations of discrimination, the Board
will review only those claims of dis-
crimination that were raised in the ne-
gotiated grievance procedure. If the ne-
gotiated grievance procedure does not
permit allegations of discrimination to
be raised, the appellant may raise such
claims before the Board.

(d) Contents. The appellant must file
the request with the Clerk of the
Board, Merit Systems Protection
Board, 1615 M Street NW., Washington,
DC 20419. The request for review must
contain:

(1) A statement of the grounds on
which review is requested;

(2) References to evidence of record
or rulings related to the issues before
the Board;

(3) Arguments in support of the stat-
ed grounds that refer specifically to
relevant documents and that include
relevant citations of authority; and

(4) Legible copies of the final griev-
ance or arbitration decision, the agen-
cy decision to take the action, and
other relevant documents. Those docu-
ments may include a transcript or re-
cording of the hearing.

(e) Development of the record. The
Board, in its discretion, may develop
the record as to a claim of prohibited
discrimination by ordering the parties
to submit additional evidence or for-
warding the request for review to a
judge to conduct a hearing.

(f) Closing of the record. The record
will close upon expiration of the period
for filing the response to the request
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for review, or to the brief on interven-
tion, if any, or on any other date the
Board sets for this purpose. Once the
record closes, no additional evidence or
argument will be accepted unless the
party submitting it shows that the evi-
dence was not readily available before
the record closed.

[77 FR 62371, Oct. 12, 2012]

§1201.156 Time for processing appeals
involving allegations of discrimina-
tion.

(a) Issue raised in appeal. When an ap-
pellant alleges prohibited discrimina-
tion in the appeal, the judge will decide
both the issue of discrimination and
the appealable action within 120 days
after the appeal is filed.

(b) Issue not raised in appeal. When an
appellant has not alleged prohibited
discrimination in the appeal, but has
raised the issue later in the proceeding,
the judge will decide both the issue of
discrimination and the appealable ac-
tion within 120 days after the issue is
raised.

(c) Discrimination issue remanded to
agency. When the judge remands an
issue of discrimination to the agency,
adjudication will be completed within
120 days after the agency completes its
action and returns the case to the
Board.

§1201.157 Notice of right to judicial
review.

Any final decision of the Board under
5 U.S.C. 7702 will notify the appellant
of his or her right, within 30 days after
receiving the Board’s final decision, to
petition the Equal Employment Oppor-
tunity Commission to consider the
Board’s decision, or to file a civil ac-
tion in an appropriate United States
district court. If an appellant elects to
waive the discrimination issue, an ap-
peal may be filed with the United
States Court of Appeals for the Federal
Circuit as stated in §1201.120 of this
part.

[54 FR 53504, Dec. 29, 1989, as amended at 63
FR 41179, Aug. 3, 1998]
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REVIEW OF BOARD DECISION

§1201.161 Action by the Equal Employ-
ment Opportunity Commission; ju-
dicial review.

(a) Time limit for determination. In
cases in which an appellant petitions
the Equal Employment Opportunity
Commission (Commission) for consider-
ation of the Board’s decision under 5
U.S.C. T702(b)(2), the Commission will
determine, within 30 days after the
date of the petition, whether it will
consider the decision.

(b) Judicial review. The Board’s deci-
sion will become judicially reviewable
on:

(1) The date on which the decision is
issued, if the appellant does not file a
petition with the Commission under 5
U.S.C. 7702(b)(1); or

(2) The date of the Commission’s de-
cision that it will not consider the pe-
tition filed under 5 U.S.C. T702(b)(2).

(c) Commission processing and time lim-
its. If the Commission decides to con-
sider the decision of the Board, within
60 days after making its decision it will
complete its consideration and either:

(1) Concur in the decision of the
Board; or

(2) Issue in writing and forward to
the Board for its action under §1201.162
of this subpart another decision, which
differs from the decision of the Board
to the extent that the Commission
finds that, as a matter of law:

(i) The decision of the Board con-
stitutes an incorrect interpretation of
any provision of any law, rule, regula-
tion, or policy directive related to pro-
hibited discrimination; or

(ii) The evidence in the record as a
whole does not support the decision in-
volving that provision.

(d) Transmittal of record. The Board
will transmit a copy of its record to
the Commission upon request.

(e) Development of additional evidence.
When asked by the Commission to do
so, the Board or a judge will develop
additional evidence necessary to sup-
plement the record. This action will be
completed within a period that will
permit the Commission to make its de-
cision within the statutory 60-day time
limit referred to in paragraph (c) of
this section. The Board or the judge
may schedule additional proceedings if
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necessary in order to comply with the
Commission’s request.

(f) Commission concurrence in Board
decision. If the Commission concurs in
the decision of the Board under 5
U.S.C. 7T702(b)(3)(A), the appellant may
file suit in an appropriate United
States district court.

§1201.162 Board action on the Com-
mission decision; judicial review.

(a) Board decision. Within 30 days
after receipt of a decision of the Com-
mission issued under 1201.161(c)(2), the
Board shall consider the decision and:

(1) Concur and adopt in whole the de-
cision of the Commission; or

(2) To the extent that the Board finds
that, as a matter of law:

(i) The Commission decision is based
on an incorrect interpretation of any
provision of any civil service law, rule,
regulation, or policy directive, or

(ii) The evidence in the record as a
whole does not support the Commission
decision involving that provision, it
may reaffirm the decision of the Board.
In doing so, it may make revisions in
the decision that it determines are ap-
propriate.

(b) Judicial review. If the Board con-
curs in or adopts the decision of the
Commission under paragraph (a)(l) of
this section, the decision of the Board
is a judicially reviewable action.

SPECIAL PANEL

§1201.171 Referral of case to Special
Panel.

If the Board reaffirms its decision
under §1201.162(a)(2) of this part with or
without modification, it will certify
the matter immediately to a Special
Panel established under 5 TU.S.C.
7702(d). Upon certification, the Board,
within 5 days (excluding Saturdays,
Sundays, and Federal holidays), will
transmit the administrative record in
the proceeding to the Chairman of the
Special Panel and to the Commission.
That record will include the following:

(a) The factual record compiled under
this section, which will include a tran-
script of any hearing;

(b) The decisions issued by the Board
and the Commission under 5 U.S.C.
7702; and
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